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I
I
7

Arising out of Order-In-Original No. KLL DIV/ST/YOGNEDRA SINGH RAWAT/163/22-23 \

(°6') dated 26.12.2022 passed by the Assistant Commissioner,
I

CGST, Division-Kalal,

Gandhinagar Commissionerate.

31 f@aaaf# -.=ni=r 3TI'"{ "9clT / M/s Shree Sanatan Electicals, 795, Opp. Hi-tech

, ('cf) Name and Address of the Elastomers, Rakanpur Santej Road, Rakanpur, Kaloi,

Appellant Gandhiangar, Gujarat-382721. I

Rt& arR< s4ta-srr sriatramar z at ag sac?gr ah fa rnftfa fl aarg+ Ga
frat&Rtaftsrrargatrur mlar re@a#mar&, at fR ha a2r afagtmare
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

sraat mtglrur ta:­
Revision application to Government of India:

(4; a{kr aqraa gta zrf@2fr, 1994 ft arr zaa ft aatu ng tuthaqat arr #r
au-arr ah qr cam a saia gatawr 3marftfa,aat, fa ia1a4, uafr,
tf#ifa, star trsa, iaf, £f«ft: 110001 #Rtstaf@:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(4) zafq Rtzf sa ft z(Rat tarfft szrr qr sra ma aff
srsrtt agr ssrta sagamf,z [flszrtr rwar2 az ffr arar a
n farwerrgta fr7ark tu g&et

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course...
of processing of the goods in a warehouse or in storage whethe c:~,.Tf3.1J;g~-. or in a£, se ·.» · ..,.
warehouse. .,/(;'-:-"··" ::~·~-~~f{,l:'t;,

fJ•' -~ .;• r1 ._ ,~- t i }·-,·,·,,: ')~' •);\- ,'» «Fe- 5;·8 »9~ t. ,J,,;.'• :- ,l» S22 .3
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(a) rharg ftr znkr faff4ara k faff ? sratsr genmT
-3,91a gcaRacka \lJ1"mah arzftugT "SrcfQffauiaa 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to N.epal or Bhutan, without
payment of duty.

("El") at@.:[ -3 ,91 c. i-1 ~ -3 ,q I ea gr= #ratfag sit zpt #fezmr Rt&zitsr st zr
ear tu4 fa a g«(Ran srzgn, fa ah err -crrfur atarr a ar tf sf@rfqa (i 2) 1998

nrzr 109 arrgafz ·uz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a{taswrer gr (rft) R ,q A I c101, 200 12fa 9ksia«a a f.iRe m "ff@TT~-8 # cff
nfaat , fr sat a 4ft searRa fetaftm fa-r?grusf zar fr t-at
fail arr 5fa sear f4a star argql s@# arr ear s al gr sf7f siafa arr 35-~ #
faeaiRaRragar haarrErz-6art Rtu ftzit arfeq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras zaa arr szi iar za umn area sq?a5aa 2tat s? 200/- frra ft
sg sit sazi iaqmn g4 ara a stargt at 1000/- ft#tr4rat Rt snrq

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

far gr«ea,hr 3gt gr#viar# srR)flt +rratf@ear hRazr{:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a{ta 3qlar grn sf@2Ru+, 1944 Rt arr 35-4/35-z # siaif:­
under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) '1-ctiRIF©a 9f{-a?§.c;_ ii aarg gar eh srrar Rt sfl, zfta fr gear, aka
3qr<r aa ui ?arc zr{)z nrar@lawT (fm:2z) fr ufgar 2frr fifa, izral 2d 1IB1f,

ct§4-1101 'l=fc!rf,~, frt1:~:Z.-JI-II(, ~~4-lc.lctlc{-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty .. demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac resp · ·.- arm of
crossed bank draft in favour of Asstt. Registar of a branch of ublic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zR <rs?gra& pa s?git aarr @tar? ar q@a qr sitar aRu Rr mr gratasj
n fut mar af@us as a zta gu ft fa fear ffi ffl -?r aa a fc zrnfrfa zfRa
+ntzatf@2aw#tusf zqa4r4T cITT"u#zaa [hrstar?t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·rraraa ra zf2far 1970 rn ilf@era Rt raft -1 a siafa f.tmfta" fz rgar sr
near zrqs?gr zrnftfa fit 7featsmear r@aftuauar s6.50 '9"ir cfiT .-lj I lf I c1 ll

gt«ca fem«ztraf@1

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) al if@la rat #Rt fiataat fa Rt st st ststaff far #tar z wit mi:rT
l{rf.,~ '3,9 IG.'1 f{_l,~cfi \Tcf~ ¢!41014~(cf.llflfclfo) mi=r, 1982 if~ ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar gra,ht 3qtaa gr# vi at# sf#rt =nraf?2raw (fez) tu# fa sfRt # arr?
a.fit (Demand)i (Penalty) #T 10% q4 sa aar rfara zt giaif#, rf@er4amIma
10~~i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
ktsere gem sitaraa sia«fa, if2tr a{er ft "flTif (Duty Demanded) I

(1) m (Section) llD t~f.tmRcr°Ufu;
(2) fur+a a@zfe #Rr ufrz;
(3) @e feztitaft 6 hagaaruf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
coi1firmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2.A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise an.d Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) z am4gr a 4fa aft feawraqr =gt green zrar gen qr av fa7Ra zt at tr f -rrq:
aa 10%g7a a# sztha aue Raaf@a gt aa ave310% garr ftsaft

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F. No. GAPPL/COM/STP/1421/2023

3r4/fz3?/ ORDER-IN-APPEAL

The present appeal has been filed byMis Shree Sanatan Electricals, 795, Opp.

Hi-tech Elastomers, Rakanpur Santej Road, Rakanpur, Kalol, Gandhiangar, Gujarat

[new address: Shed No. 12, Block No. 58, Shop No. 1, Jayant Estate, Santej Khatraj

Road, Kalol, Gandhinagar, Gujarat-382721] (hereinafter referred to as 'the

appellant') against Order in Original No. KLL DIV/ST/YOGNEDRA SINGH

RAWAT/163/22-23 dated 26.12.2022 [hereinafter referred to as 'impugned order']

passed by the Assistant Commissioner, CGST, Division : Kalol, Commissionerate

: Gandhinagar [hereinafter referred to as 'adjudicating authority'].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No.ABXFS6355C. As per the

information received from the Income Tax department, total income earned by the

appellant during the period F.Y. 2016-17 and 2017-18 (upto June-2017) was shown

as Rs. 13,63,391/-. In order to verify the said income as well as ascertain the fact

whether the appellant had discharged their service tax liabilities during the F.Y.

2016-17 and 2017-18 (upto June-2017), an email dated 29.09.2021, 05.10.2021 &

08.10.2021 were sent to the appellant. They did not submit any reply. Further, the

jurisdictional officers observed that the nature of service provided by the appellant

during the relevant period were taxable under Section 65 B (44) ofthe Finance Act,

1994 and the Service Tax liability was determined on the basis ofvalue of 'Sales of

Services' under Sales/Gross Receipts from Services (Value from ITR) as provided

by the Income Tax department. Details are as under:

Table-A
(Amount in Rs)

Sr. No.
F.Y. 2016-17 and

Details 2017-18 (upto
June-2017)

Taxable Value as per Income Tax Data i.e. Total amount
1 paid/credited under Section 194C, 1941, 194H & 194J 13,63,391/-

Sales/Gross Receipts from Services (From ITR)
2 Taxable Value declared in ST-3 return 0/-

3 Difference of value mentioned in 1 & 2 above 13,63,391/-

4
Amount of Service Tax along with Cess (@15 % including 2,04,509/-
Cess) not paid/ short paid

3. A Show Cause Notice F. No. V/15-29/SCN/Shree Sanatan/21-22 dated

22.10.2021 (in short 'SCN') was issued to the appellant where' it was proposed to:

Page 4 of 10



F. No. GAPPL/COM/STP/1421/2023

► Demand and recover service tax amounting to Rs.2,04,509/- for the period F.

Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act, 1994

alongwith Interest under Section 75 of the Finance Act, 1994;

> Demand and recover service tax for the period F. Y. 2017-18 (upto June­

2017), to be ascertained in future, under the proviso to Section 73 (1) of the

Finance Act, 1994 alongwith Interest under Section 75 of the Finance Act,

1994;
}> Impose penalty under Section 77(1)(a), 77(1)(b), 77(1)(c)(i), 77(l)(c)(ii),

77(2) and 78 of the Finance Act, 1994;

4. The SCN was adjudicated ex-parte vide the impugned order wherein the

demand for Rs. 2,04,509/- for the period F. Y. 2016-17 was confirmed under Section

73 of the Finance Act, 1994 alongwith interest under Section 75. Penalty amounting

to Rs.2,04,509/- was imposed under Section 78 of the Finance Act, 1994 alongwith

option for reduced penalty under proviso to clause (ii). Penalty of Rs.10,000/- each

was imposed under Section 77(l)(a), 77(1) (b) & (c) and Section 77(2) of the

Finance Act, 1994 respectively.

5. Being aggrieved with the impugned order, the appellant have filed the present

appeal on following grounds :
► The Appellant were a partnership firm and engaged in the business of Sale of

Electrical Goods and paid Sales Tax (VAT NO 24060104066) on Sale of

Electrical Goods. Hence, there is no question of payment of service tax.

Further, appellant was not required to obtain Service tax registration as they

were not in the business of providing services.

► They stated that it was minor mistake of consultant who filed Income Tax

Return showing Turnover of Sale of Electrical Goods under "Sale of

Services" instead of "Sale of Goods" which resultant into issue of notice and

passing of order by adjudicating authority. Since 2017, no business was

carried out by the Appellant and some other party was doing the business on

the above mentioned address, hence none of the notices were received by

Appellant.

Page 5 of 10
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F. No. GAPPL/COM/STP/1421/2023

received by them. As appellant had not received any notices, hence no reply

was given to the adjudicating authority. Neither the appellant was served

notices for filing of reply to show cause notice nor was granted any

opportunity of personal hearing to the appellant before adjudication of the

matter. Consequently, Order has been passed ex-parte without any

verification of allegations made in the show cause notice.

> In the instant matter, the order has been passed without giving sufficient time

for filing of reply to the show cause notice and without giving the proper

opportunity ofpersonal hearing to the appellant to present the case and defend

himselfwhich is quite wrong and against the Principle ofNatural Justice. The

Provision of personal hearing is an essential requirement of "Principle of

Natural Justice. The Order should give decision on the points and objections

raised by the assessee in reply to show cause notice or at personal hearing.

They relied upon the following judgement ofHon'ble courts and Tribunal:

o Modern Leather Cloth Co. Vs Collector OfC.Ex.- 1989 (43) E.L.T. 155

(Tribunal)

o Madhumilan Syntex Pvt. Ltd. And Another Vs Union Of India And

Another- 1985 (19) E.L.T. 329 (M.P.)

o Garden Reach Shipbuilders & Engineers Ltd. Vs Collector Of Central

Excise, Calcutta-1987(31) E.L.T. 545 (Tribunal)

► Further, they submitted that interest has also confirmed under section 75 and

penalty has been imposed under section 78, 77(l)(a), 77(l)(b) &(c) and 77(2)

of the Finance Act, 1994 and for the reasons given in the foregoing

paragraphs, the demand in the present case is not sustainable in law. Once the

demand is found to be non-sustainable, the question of levy of interest and

penalty does not arise. They relied upon the following judgments of the

Hon'ble Apex Court:

o Collector of Central Excise v. H.M.M. Limited, 1995 (76) ELT 497

(SC), Hon'ble Supreme Court

o Commissioner ofCentral Excise, Aurangabad v. Balakrishna Industries,

2006 (201) ELT 325 (SC)

Page 6 of 10



F. No. GAPPL/COM/STP/1421/2023

6. Personal Hearing in the case was held on 15.09.2023. Shri Shailesh Antaliya,

Accountant, appeared on behalf of the appellant for the hearing. He reiterated the

submissions made in the appeal memorandum and handed over additional written

submissions with supporting documents. He also submitted that the appellant did

not provide any service and rendered only sale ofelectrical goods. However, due to

mistake on part ofthe Income Tax Retmn filer, the income from sale of goods was

erroneously shown as income from sale of services. He submitted a copy ofprofit

& loss account, balance sheet, sales ledger and sample bills ofsupply. He undertook

to submit a copy ofVAT return, ITR, 26.AS etc within a week. He requested to set

aside the impugned order.

6.1 Vide their additional written submission, the appellant reiterated the grounds

submitted in their appeal memorandum and submitted copies ITR-V, Form-26AS

for F.Y. 2016-17 & F.Y. 2017-18 and affidavit for VAT returns filed for the period

F.Y. 2016-17.

7. I have minutely gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made during personal hearing and the facts

available on records. The issue before me for decision in the present appeal is

whether the demand for Service Tax amounting to Rs. 2,04,509/- confirmed

alongwith interest and penalties vide the impugned order in the facts and

circumstances ofthe case, is legal and proper or otherwise. The demand pertains to

the period F.Y. 2016-17 & F. Y. 2017-18 (upto June-2017). But the demand for the

period F. Y. 2017-18 (upto June-2017) was not ascertained in SCN as well as

impugned Order due to non-availability of data for the said period.

8. It is observed that the appellant were engaged in Sale ofElectrical Goods and

were not engaged in providing any services. Accordingly, they were not liable to

pay any service tax. Assuming their activity as sale of goods only, they did not

obtain any service tax registration. It is also observed that the SCN in the case was

issued merely on the basis ofdata received from the Income Tax department without

causing any verification. Hence, the SCN was issued in clear violation ofthe CBIC

Instructions dated 20.10.2021, relevant portion ofthe Instr ' · -produced as.,
Government ofIndia
Ministry ofFinance

Page 7 of 10
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F. No. GAPPL/COM/STP/1421/2023

Department ofRevenue
(Central Board ofIndirect Taxes & Customs)

CX& ST Wing RoomNo.263E,
North Block, New Delhi,

Dated- 21October, 2021

To,
All the Pr. ChiefCommissioners/ChiefCommissioners ofCGST & CXZone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax:
Authoritiesreg. Madam/Sir,

2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 01.04.2021 and 23.04.2021 issued vide F.No.137/472020-ST,
has directed thefieldformations that while analysing ITR-TDS data receivedfrom
Income Tax, a reconciliation statement has to be soughtfrom the taxpayerfor the
difference and whether the service income earned by themfor the corresponding
period is attributable to any ofthe negative list services specified in Section 66D of
the Finance Act, 1994 or exemptfrompayment ofService Tax, due to any reason.
It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value
in Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data andservice tax returns only after
proper verification offacts, may be followed diligently.

From the above, it is further confirmed that the SCN in this case was issued in gross

violation of the directions imparted vide above Instruction, indiscriminately without

any verification of the facts and the SCN is vague. As the impugned order was

issued ex-parte, the violations of principles of natural justice in the case is apparent.

Therefore, the impugned order is not legally sustainable and liable to be set aside.

10. The appellants have submitted that they did not receive any communication

from the adjudicating authority and therefore they were not able to defend their case

before the adjudicating authority. This fact of violation of natural justice is also

recorded at Para-18 and 19 of the impugned order wherein it is categorically

mentioned that no defence reply/submission was made by the appellant as well as

they were not present during the dates of personal hearing granted to them. Hence,

I find that the appellants did not get an opportunity to present their case before any

authority and they have presented their case for the first time before this authority.

11. Upon verification of the documents submitted by the appellant, I find that

during the period F.Y. 2016-17 hey were engaged in the Sale/Tradi g6fl@@ical
11 ',en" .•"¼~,/~tif/
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F. No. GAPPL/COM/STP/1421/2023

Goods. Copies ofSample Invoices submitted by them confirm the fact that they are

Trading in Electrical Goods and vide the Sale Invoices/Bills they are also charging

appropriate VAT. The Copy ofProfit & Loss Account for the period FY. 2016-17

also confirm the fact that they have not earned any income from provision of

Services. Further, the Form-26AS also does not reflect credit of any amount under

Section 194C/194D/194H/194I or 194J of the Income Tax Act, 1961. These

documents confirm that they are engaged in Trading activity only and their activity

does not amount to provision of service.

11.1 As contended by the appellant, I find that during the period F.Y. 2016-17 they

were engaged in trading ofgoods forwhich they have paid requisite amount ofVAT

(Value Added Tax) as is also evident from the copies of sample Invoices submitted

by them. Comparing the activity ofthe appellant with the provisions ofFinance Act,

1994,I find that in terms ofSub-section (e) ofSection 66D ofthe Finance Act, 1994

the activity of 'Trading of goods' falls under the Negative list of service. Relevant

portion of Section 66D(e) ofthe Finance Act, 1994, is reproduced below :

"SECTION 66D. Negative list of services.­
The negative list shall comprise ofthefollowing services, namely :­
(a) ;
(b) ..
(e) trading ofgoods;"

In view ofthe above, I find that the activities carried out by the appellant during the

period FY. 2016-17 stands covered under the ambit of Section 66D ofthe Finance

Act, 1994, i.e under the 'Negative List', therefore their activities are not liable for

payment of Service Tax.

12. I view of above discussions, I am of the considered view that the activities

carried out by the appellant during the period F.Y. 2016-17 amounts to 'Trading of

Goods' and are exempted from levy ofService Tax. Therefore, the impugned order

passed by the adjudicating authority confirming demand of Service Tax amounting

to Rs. 2,04,509/- is unsustainable being legally incorrect and liable to be set aside.

As the demand of service tax fails to sustain, question of interest and penalty does

not arise.
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14. s4eta«f err a# a5l{ or8laa Rqzrl 3qlqaah fan star?r
The appeal filed by the appellant stands disposed off in above terms.

61.­.9->
(SHIV PRATAP SINGH)
Commissioner (Appeals)

Dated:~Sept, 2023

tlclllfci /Attested:

(Somna haudhary)
Superinten ent (Appeals),
CGST, Ahmedabad.

By REGD/§PEED PO§'f Am

To,
MJs Shree Sanatan Electricals,
Shed No. 12, Block No. 58,
Shop No. 1, Jayant Estate,
S:_;_~rtej K.hatraj Road, Kalol,
Gandhinagar, Gujarat-382721.

Copy to:

t,

1. The Principal ChiefCommissioner, COST and Central Excise, Ahmedabad.

2. The Principal Commissioner, COST and Central Excise, Gandhinagar.

3. The Deputy IAsstt. Commissioner, Central GST, Division- Kalol,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

of OIA on website.

2Guard file.

6. PA File.
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