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Arising out of Order-In-Original No. KLL DIV/ST/YOGNEDRA SINGH RAWAT/163/22-23 |
(%) | dated 26.12.2022 passed by the Assistant Commissioner, CGST, Division-Kalol, |

Gandhinagar Commissionerate.
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1 (&) | Name and Address of the Elastomers, Rakanpur Santej Road, Rakanpur, Kalol.ii
Appellant Gandhiangar, Gujarat-382721.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed Dby first proviso to sub-section (1) of Section-
35 ibid : -

(%) ﬁmﬁgﬁ%mﬁwtﬁaﬁwaﬁﬁﬁﬂﬁmmmwﬁﬁm%ﬁ
Wﬁ@mﬁmﬁmgvﬁﬁ,m%ﬁwmwﬁaﬁa@ﬁﬁrmﬁ
a7 Rl oS ¥ By AT Y T % SR g% gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whethegp %nggo« or in a
warehouse. N
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
-Sec.109 of the Finance (No.2) Act, 1998. '

(2) T serer g (enfter) FremTaedt, 2001 % faw 9 ¥ st AfRfEe s dear se A A
srﬁ?ﬁif,ﬁrfaa"an%&r%sﬁ%raﬁ&rﬁﬁa%%ﬁ?m%ﬁ_ﬂfw-aﬁﬂ@mﬁaaﬁ&rﬁa‘l-ﬁ
TR 3 e SR e T ST SRy I9% 9Ty war § w7 ge oY ¥ ofdq o 35-% |
et B % qoaT 3 waa & qre -6 AT A i W g A |

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / pen igfﬂ&l’{l\and /
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* sector bank of the place where the bench of. any nominate public sector bank of the

place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) Wﬁ&r%ﬁﬁﬁm@mﬂ%m&mﬁswawg«mmmﬁaﬁaﬁrﬁﬁw%qw
g 6 10% wwaﬁwaﬁéﬁﬂmﬁaﬁa@wmiﬁ 10% ST < T ST el €)1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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IO 31¢2T / ORDER-IN-APPEAL

The present appeal has been filed by M/s Shree Sanatan Electricals, 795, Opp.
Hi-tech Elastomers, Rakanpur Santej Road, Rakanpur, Kalol, Gandhiangar, Gujarat
[new address: Shed No. 12, Block No. 58, Shop No. 1, Jayant Estate, Santej Khatfaj
Road, Kalol, Gandhinagar, Gujarat-382721] (hereinafter referred to as ‘the
appellant’) against Order in Original No. KLLL. DIV/ST/YOGNEDRA SINGH
RAWAT/163/22-23 dated 26.12.2022 [hereinafter referred to as ‘impugned order’]
passed by the Assistant Commissioner, CGST, Division : Kalol, Commissionerate

: Gandhinagar [hereinafter referred to as ‘adjudicating authority’]. |

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No.ABXFS6355C. As per the
information received from the‘Iﬁcome Tax department, total income earned by the
appellant during the period F.Y. 2016-17 and 2017-18 (upto June-2017) was shown
as Rs. 13,63,391/-. In order to verify the said income as well as ascertain the fact
whether the appellant had discharged their service tax liabilities during the F.Y.
2016-17 and 2017-18 (upto June-2017), an email dated 29.09.2021, 05.10.2021 &
08.10.2021 were sent to the appellant. They did not submit any reply. Further, the
jurisdictional officers observed that the nature of service provided by the appellant
during the relevant period were taxable under Section 65 B (44) of the Finance Act,
1994 and the Service Tax liability was determined on the basis of value of ‘Sales of
Services’ under Sales/Gross Receipts from Services (Value from ITR) as provided

by the Income Tax department. Details are as under:

Table-A
(Amount in Rs)
Sr. No ' F.Y.2016-17 and
T Details 2017-18 (upto
June-2017)
Taxable Value as per Income Tax Data i.e. Total amount _
1 paid/credited under Section 194C, 1941, 194H & 194] 13,63,391/-
Sales/Gross Receipts from Services (From ITR)
2 Taxable Value declared in ST-3 return 0/-
3 Difference of value mentioned in 1 & 2 above 13,63,391/-
4 Amount of Service Tax glong with Cess (@15 % including 2.04,509/-
Cess) not paid / short paid

3. A Show Cause Notice F. No. V/15-29/SCN/Shree Sanatan/21-22 dated
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> Demand and recover service tax amounting to Rs.2,04,509/- for the period F.
Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act, 1994
alongwith Interest under Section 75 of the Finance Act, 1994 ;

» Demand and recover service tax for the period F. Y. 2017-18 (upto June-
2017), to be ascertained in future, under the proviso to Section 73 (1) of the
Finance Act, 1994 alongwith Interest under Seétion 75 of the Finance Act,
1994 ;

> Impose penalty under Section 77(1)(a), 77(1)(b), 77(1)(c)(d), 77(1)(c)(ii),
77(2) and 78 of the Finance Act, 1994; '

4.  The SCN was adjudicated ex-parte vide the impugned order wherein the
demand for Rs. 2,04,509/- for the period F. Y. 2016-17 was confirmed under Section
73 of the Finance Act, 1994 alongwith interest under Section 75. Penalty amounting
to Rs.2,04,509/- was imposed under Section 78 of the Finance Act, 1994 alongwith
option for reduced penalty under proviso to clause (if). Penalty of Rs. 1,09000/_ each
was imposed under Section 77(1)(a), 77(1) (b) & (c) and Section 77(2) of the
Finance Aét, 1994 respectively.

5.  Beingaggrieved with the impugned order, the appellant have filed the present
appeal on following grounds. : _

» The Appellant were a partnership firm and engaged in the business of Sale of
Electrical Goods and paid Sales Tax (VAT NO 24060104066) on Sale of
Electrical Goods. Hence, there is no question of payment of service tax.
Further, appellant was not required to obtain Service tax registration as they

were not in the business of providing services.

» They stated that it was minor mistake of consultant who filed Income Tax
Return showing Turnover of Sale of Electrical Goods under “Sale of
Services” instead of “Sale of Goods” which resultant into issue of notice and
passing of order by adjudicating authority. Since 2017, no business was
carried out by the Appellant and some other party was doing the business on
the above mentioned address, hence none of the notices were received by

Appellant.

> The adjudicating authority has mentioned in order that g% Qlﬁé&a*& ed on
29.09.2021, 05.10.2021 and 08.10.2021 but none ‘ |
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received by them. As appellant had not received any notices, hence no reply
was given to the adjudicating authority. Neither the appellant was served
notices for filing of reply to show cause notice nor was granted any
opportunity of personal hearing to the appellant before adjudication of the
matter. Consequently, Order has been passed ex-parte without any

verification of allegations made in the show cause notice.

In the instant matter, the order has been passed without giving sufficient time
for filing of reply to the show cause notice and without giving the proper
opportunity of personal hearing to the appellant to present the case and defend
himself which is quite wrong and against the Principle of Natural Justice. The
Provision of personal hearing is an essential requirement of “Principle of
Natural Justice”. The Order should give decision on the points and objections
raised by the assessee in reply to show cause notice or at personal hearing.
They relied upon the following judgement of Hon’ble courts and Tribunal:
o Modern Leather Cloth Co. Vs Collector Of C.Ex.- 1989 (43) E.L.T. 155
(Tribunal)
o Madhumilan Syntex Pvt. Ltd. And Another Vs Union Of India And
Another- 1985 (19) E.L.T. 329 (M.P.) |
o Garden Reach Shipbuilders & Engineers Ltd. Vs Collector Of Central
Excise, Calcutta-1987(31) E.L.T. 545 (Tribunal)

Further, they submitted that interest has also confirmed under secﬁon 75 and
penalty has been imposed under section 78, 77(1)(a), 77(1)(b) & (c) and 77(2)
of the Finance Act, 1994 and for the reasons given in the foregoing
paragraphs, the demand in the present case is not sustainable in law. Once the
demand is found to be non-sustainable, the question' of levy of interest and
penalty does not arise. They relied upon the following judgments of the
Hon’ble Apex Court:

o Collector of Central Excise v. HM.M. Limited, 1995 (76) ELT 497

(SC), Hon’ble Supreme Court
o Commissioner of Central Excise, Aurangabad v. Balakrishna Industries,

2006 (201) ELT 325 (SC)
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6.  Personal Hearing in the céSé was held on 15.109.‘2023. Shri Shailesh Antaliya,
Accountant, appeared on behalf of the appellant for the hearing. He reiterated the
submissions made in the appeal memorandum and handed over additional written
submissions with supporting documents. He also submitted that the appellant did
not provide any service and rendered only sale of electrical goods. However, due to
mistake on part of the Income Tax Return filer, the income from sale of goods was
erroneously shown as income from sale of services. He submitted a copy of profit
& loss account, balance sheet, sales ledger and sample bills of supply. He undertook
to submit a copy of VAT retﬁrn, ITR, 26AS etc within a week. He requested to set

aside the impugned order.

6.1 Vidé their additional written submission, the appellant reiterated the grounds
submitted in their appeal memorandum and submitted copies ITR-V, Form-26AS
for F.Y.2016-17 & F.Y. 2017-18 and affidavit for VAT returns filed for the period
F.Y.2016-17.

7. I'have minutely gone through the facts of the case, submissions made in the
Appeal Memorandum, oral submissions made during personal hearing and the facts
available on records. The issue before me for decision in the present appeal is
whether the demand for Service Tax amounting to Rs. 2,04,509/- confirmed
alongw1th interest and penalties vide the impugned order in the facts and
circumstances of the case, is legal and proper or otherwise. The demand pertains to
the period F.Y. 2016-17 & F. Y. 2017-18 (upto June-2017). But the demand for the
period F. Y. 2017-18 (upto June-2017) was not ascertained in SCN as well as

impugned Order due to non-availability of data for the said period.

8. Itis observed that the appellant were engaged in Sale of Electrical Goods and
were not engaged in providing any services. Accordingly, they were not liable to
pay any service tax. Assuming their activity as sale of goods only, they did not
obtain any service tax registration. It is also observed that the SCN in the case was
issued merely on the basis of data received from the Income Tax department without
causing any verification. Hence, the SCN was issued in clear violation of the CBIC

Instructions dated 20.10.2021, relevant portion of the Instructions is re-produced as

T oL BT gy
. N R LB T
under : 2 0\
T Y 4:.'_ ‘.‘ E @
Government of India T\ S
4 - 3
Ministry of Finance % >
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Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX & ST Wing Room No.263E,
North Block, New Delhi,
Dated- 21* October, 2021

To,
All the Pr. Chief Commissioners/Chief Commissioners of C’GST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet  Show-Cause Notices (SCNs) issued by Service Tax
Authoritiesreg. Madam/ Sir, '

2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 01.04.2021 and 23.04.2021 issued vide F.No.137/472020-5T,
has directed the field formations that while analysing ITR-TDS data received from
Income Tax, a reconciliation statement has to be sought from the taxpayer for the
difference and whether the service income earned by them for the corresponding
period is attributable to any of the negative list services specified in Section 66D of
the Finance Act, 1994 or exempt from payment of Service Tax, due to any reason.
It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value
in Service Tax Returns. -

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently.

From the above, it is further confirmed that the SCN in this case was issued in gross
violation of the directions imparted vide above Instruction, indiscriminately without
any verification of the facts and the SCN is vague. As the impugned order was
issued ex-parte, the violations of principles of natural justice in the case is apparent.

Therefore, the impugned order is not legally sustainable and liable to be set aside.

10.  The appellants have submitted that they did not receive any communication
from the adjudicating authority and therefore they were not able to defend their case
before the adjudicating authority. This fact of violation of natural justice is also
recorded at Para-18 and 19 of the impugned order wherein it is categorically
mentioned that no defence reply/submission was made by the appellant as well as
they were not present during the dates of personal hearing granted to them. Hence,
I find that the appellants did not get an opportunity to present their case before any
authority and they have presented their case for the first time before this authority.

11.  Upon verification of the documents submitted by the appellant, I find that

during the period F.Y. 2016-17 they were engaged in the Sale/Tradi g{}fﬁleofmcal
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Goods. Copies of Sample Invoicés submitted by them confirm the fact that they are
Trading in Electrical Goods and vide the Sale Invoices/Bills they are also charging
appropriate VAT. The Copy of Profit & Loss Account for the period F.Y. 2016-17
also confirm the fact that they have not earned any income from provision of
Services. Further, the Form-26AS also does not reflect credit of any amount under
Section 194C/194D/194H/1941 or 194] of the Income Tax Act, 1961. These
documents confirm that they are engaged in Trading activity only and their activity

does not amount to provision of service.

11.1 As contended by the appellant, I find that during the period F.Y. 2016-17 they
were engaged in trading of goods for which they have paid réquisite amount of VAT
(Value Added Tax) as is also evident from the copies of sample Invoices submitted
by them. Comparing the activity of the appellant with the provisions of Finance Act,
" 1994, 1 find that in terms of Sub-section (¢) of Section 66D of the Finance Act, 1994
the activity of “Trading of goods’ falls under the Negative list of service. Relevant

portion of Section 66D(e) of the Finance Act, 1994, is reproduced below :

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :-

(a......... ;

(e) trading of goods;”

In view of the above, I find that the activitieé carried out by the appellant during the
period F.Y. 2016-17 stands covered under the ambit of Section 66D of the Finance
Act, 1994, i.e under the ‘Negative List’, therefore their activities are not liable for

payment of Service Tax.

12, In view of above discussions, I am of the considered view that the activities
carried out by the appellant during the period F.Y. 2016-17 amounts to “Trading of
Goods’ and are exempted from levy of Service Tax. Therefore, the impugned order
passed by the adjudicating authority confirming demand of Service Tax amounting
to Rs. 2,04,509/- is unsustainable being legaﬂy incorrect and liable to be set aside.
As the demand of service tax fails to sustain, question of interest and penalty does

not arise.

13. Accordingly the impugned order is set aside—and the appeal filed by the

ol "3 Wy,

. g o
appellant is allowed. : Al “‘3‘@:‘%
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The appeal filed by the appellant stands disposed off in above terms.

,L gp' ‘-,9 “\_,,fk
(SHIV PRATAP sincr )
Commissioner (Appeals)

Dated: 1§ Sept, 2023
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Superintendent (Appeals), | .
CGST, Ahmedabad.

By REGD/SPEED POST A/D

To,

M/s Shree Sanatan Electricals,
Shed No. 12, Block No. 58,
Shop No. 1, jayant Estate,
Saaiel Khatra) Road, Kalol,
Gandhinagar, Gujarat-382721.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Principal Commissioner, CGST and Central Excise, Gandhinagar.

SIS

The Deputy /Asstt. Commissioner, Central GST, Division- Kalol,
Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website.

S—Guard file.
6. PA File.
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